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1. Executive Summary

This paper updates our 2019 discussion paper Public
Authority Directors’ Duties and Climate Change,
and climate change risks for governments have
risen substantially since the publication of that
paper. Physical risks have increased as emissions
continue their growth trajectory. Transition risks are
also growing, particularly as investors are starting
to focus on climate change risks for sovereign
borrowers. Liability risks too, are increasing, with
governments facing increased attention by litigators.

At the entity level, climate change risks are also not
often reported. We analyse annual reports published
in 2021 by Commonwealth, state, and territory
authorities, and find that only a small proportion
discuss climate change and climate change risk
management. However, we expect this small number
of entities conducting climate change risk analysis,
management, and reporting to grow, especially in light
of recent commitments from state governments and
the Commonwealth Government.

Building on our 2019 paper, we show that in addition
to Commonwealth and Victorian public authorities,
directors of government-owned companies (GOCs)
in NSW, WA and QLD may also be subject to a duty to
account for climate change risks. However, there are
limitations on the extent to which such duties create
direct liability risks for such directors.

Considering the emerging but still inadequate
response to public authority climate change risk
management, we recommend that governments
concentrate their future policy response on six areas
to maximise the quality, effectiveness, and impact of
climate change risk management:

Through analysis of publicly available annual reports,
alongside the guidance and legislation that governs
GOCs, we observe a growing recognition of climate
change risks to public authorities across states
and the Commonwealth. Several governments have
developed tools to assess physical risks and some
jurisdictions have encouraged entities to report
climate change risks in their financial statements.
However, in some of the jurisdictions we studied,
the public documentation showed limited or no
assessment, management and reporting tools in
place. In some jurisdictions, there was not a holistic
approach to managing climate change risks which
accounts for the capabilities and powers of public
authorities. Further, among jurisdictions we studied,
there were inadequate tools and guidance with
respect to managing transition risks of state assets.
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1. Give clear and transparent policy direction
through ministerial statements
2. Standardise the technical frameworks for risk
assessment, particularly around financial risk
disclosure (eg. by adapting the private sector
framework from the Task Force on Climaterelated Financial Disclosure, TCFD)
3. Create a whole-of-government picture of climate
risk exposure
4. Leverage audit offices’ authority to consider
climate change risks among government
agencies and/or public authorities
5. Invest in building capability and capacity
6. Influence private sector take-up of climate
change risk reporting
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2. Introduction

Government-owned and managed corporate
entities, or “public authorities”, are significant actors
within the Australian economy. Such authorities
are owners and stewards of important assets
including superannuation funds, water and land.
They are also providers of essential services such
as water and electricity. These corporate entities,
and the assets they manage, both impact and are
impacted by climate change in various ways. In
2019, CPD published a discussion paper on the
duties of directors of public authorities to account
for climate change risks. The 2019 paper examined
Commonwealth and Victorian law and determined
that directors of public entities may have a duty to
account for climate change risks in their decisionmaking processes. This paper updates our 2019
discussion paper and expands its findings in three
important ways:
»

»

»

We consider changes in the risk environment for
public authorities since our previous paper.
We highlight that physical, transition, and
liability risks for government-owned entities
have increased as more governments, investors
and litigators begin to understand the role of
state actors in both impacting upon and managing
climate change
We expand the jurisdictional coverage of our
original paper. We consider the extent to which
directors of specific public authorities in
New South Wales, Queensland and Western
Australia have duties to consider climate
change risks in their decision-making. We focus
particularly on government-owned corporations
(GOCs) in these jurisdictions

change risks are mixed. The reporting practices
of some public authorities are moving towards
best practice. But the reporting practices of many
public authorities are not. We highlight steps
that some states and public authorities are
taking to manage climate change risk in the hope
that others may follow their approach
The paper is organised as follows:
»

Section three, following this introduction, updates
evidence in relation to the material physical,
transition and liability risks which has become
available since our last paper in 2019

»

Section four defines the way in which we use the
term ‘public authority’ in the context of this paper

»

Section five considers the scope and nature of
the duty on GOCs to manage climate change risks

»

Section six considers the steps governments are
currently taking to manage climate change risks of
public authorities

»

Section seven analyses public authority annual
reports and other documents to draw some highlevel conclusions regarding where reporting is
approaching best practice

»

Section eight outlines recommendations
governments may wish to consider

»

Finally, we offer conclusions

We provide some systematic insights into
how public authorities across all Australian
jurisdictions current assess and manage climate
change risks. By studying publicly available
information about public authorities operating in
climate-exposed sectors, we observe that the
efforts of public authorities in managing climate
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3. Material climate change
risk developments for public
authorities since 2019
Climate change risks which face public authorities have become
more pronounced since our 2019 paper. Below we highlight a few
of the more significant developments in physical, transition and
liability risk since 2019. In Figure 1 below, we provide an overview
of significant policy events raising the importance of climate
related financial risks within Australia.

Physical risk: Climate science developments
In August 2021, the IPCC Working Group I, covering the physical
science of climate change, published the first contribution to
the IPCC’s Sixth Assessment Report. The report highlighted
that atmospheric carbon dioxide concentrations were higher
in 2021 than at any time in the last two million years.1 The
report highlighted that emissions growth had rebounded after
a momentary dip because of the COVID-19 pandemic and its
associated economic impacts.2
It further indicated that the physical effects of climate change
appear to be increasing exponentially. For example, the observed
rate of ice sheet loss increased by a factor of four between the
periods of 1992-1999 and 2010-2019.3 Furthermore, the IPCC
report notes that physical risks are overlapping and feed back
on each other, creating compounding impacts.4 The broader
consequence of these effects is that extreme weather events,
such as heatwaves, heavy rainfall, cyclones, droughts and fire, will
likely be more prevalent, leading to more variable rainfall and river
flows and more drought-affected regions. Notably for Australia,
the intensity, frequency and duration of fire weather events are
projected to increase throughout the country, and heavy rainfall
and river floods are projected to increase.5
At the same time, global action to curb emissions growth is still
falling short. The IPCC Working Group III report on mitigation
shows that in order to stay below 2°C of warming by the middle
of the century countries must reduce emissions to 2030, after
which emissions must drop precipitously. Policies in Australia and
globally do not yet match this pathway. Emissions projected under
the latest national emissions targets (Nationally Determined
Contributions, NDCs) which were released before the last climate
summit in Glasgow in November 2021, would lead to warming of
~3.2°C by the end of the century. As a consequence, Australia
and other countries face the likelihood of physical climate risks
increasing over time.
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Figure 1: IPCC projected global emissions based on latest NDCs21

Physical climate risks are already having a significant
impact on Australia and this is likely to continue to
increase - see Figure 2. Australian land areas warmed
by around 1.4°C between 1910 and 2020. Already
heightened temperatures extremes are projected to
increase further, exacerbating associated hazards.
For example, the frequency of extreme fire weather
days in Australia has increased, and the intensity,
frequency and duration of fire weather events are
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also projected to rise nationally.6 These hazards
matter for public authorities, particularly those
whose assets are highly exposed to climate physical
risks. This includes water authorities, which may
face risks associated with reduced water supply, and
owners of real estate assets which are vulnerable to
damage caused by cyclones, fires, and floods.
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Figure 2: IPCC physical impacts to Australia under projections of 1.5ºC, 2ºC, and 4ºC global warming7

Transition risks
Since 2019, policy and market transitions have
also continued to increase the risks faced by
public authorities. Mounting physical risks have
driven costs higher for Australian households,
businesses, and governments. For example,
insurance premiums in some parts of Australia have
increased due to severe weather events. Recent
research highlights the likelihood of further rapid
premium increases.8 As we discuss below, some
public authorities are also anticipating changes
in consumer behaviour and demand for services
as a result of climate change. Global transition
developments are also creating significant transition
risks within Australia. Some nations and regions
plan to implement policies to address climate
change, which may involve mechanisms that
introduce a price on carbon emissions. Such
mechanisms will likely impact Australian exports.9
Notably, since 2019, the EU has taken additional
steps towards introducing border carbon
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adjustments, legislating a carbon price to be
imposed on the embedded emissions of imports.10
This development does not significantly affect
Australia’s exports at present, as it covers a
relatively insignificant spread of aluminium and steel.
However, it stands to become more influential as the
scheme expands to cover more of Australia’s export
products, and as more countries, including the US,
UK, and Japan, consider similar mechanisms.11
This could have particular transition risk implications
for public authorities that support export industries
in energy and agriculture.
A more significant near-term transition risk for
public authorities is the transition of trading partners
away from Australia’s fossil fuel energy exports.
Most of Australia’s main trading partners have
committed to net zero, including its largest fossil
fuel customer, Japan.12 One notable development
since our 2019 paper is the emergence of several
high profile energy transition models which have laid
out the transition pathways needed to achieve
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the Paris Agreement goals. Notably, the International
Energy Agency’s (IEA) Net Zero by 2050 scenario13
implies significant policy and market changes across
sectors, including in energy sectors to which Australia
is exposed.
Public authorities also face a range of indirect risks
associated with changes in the sovereign financing
landscape. Since 2019, there has been a large uptake
of net zero commitments by the asset management
industry. Just under half of the global assets
managed by asset managers have committed to align
their portfolios with achieving net zero emissions by
2050. This group includes major sovereign investors,
who have indirectly financed authorities in Australia
by providing debt to governments. Several major
investors, including Robecco and the Swedish Central
Bank, are divesting from sovereign bonds in direct
response to low confidence in public management
of climate risks and perceived high exposure to such
risks. Former RBA Deputy Governor Guy Debelle
has suggested that there may be additional future
divestment decisions such as these.14 Credit ratings
agencies are increasingly interested in the role of
governments and government-owned entities and
are providing more granular information to the market
on progress or lack thereof.

Liability risks
Liability risks of public authorities associated with
mismanaging climate risks continue to rise.15
The 2021 Hutley-Hartford-Davis legal opinion
recommended directors of public authorities
critically engage with the implications of climate risks
to meet the standard of care and diligence already
expected of them.16 At the same time, novel litigation
is being brought against public decision-makers in
several jurisdictions. Australia is a favoured test
jurisdiction because of the availability of strategic
litigation funding, alongside several legal enabling
conditions, including specialist environmental courts,
favourable class-action rules, and a substantial fossil
fuel sector.17
Historically, Australia has had one of the highest
numbers of climate cases advanced globally, with cases
commenced against both public authorities and private
sector actors. One hundred and fifteen climate cases
were commenced in Australia between 1985 and 2021,
placing it only behind the United States, where more
than 1300 cases were commenced during the
same period. See Figure 3 below.

Figure 3: Cumulative number of climate-related cases around the world, per jurisdiction, to May 202118
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In Australia, many cases have been advanced against
governments. The following may be particularly relevant to
public authorities:
»

In May 2021, the Federal Court of Australia held that the Minister
for the Environment owes Australian children a novel duty of
care when considering whether to approve a licence for the
extraction of thermal coal under the Environment Protection
and Biodiversity Protection Act (Cth) (EPBC Act).19 The Minister
subsequently granted approval for the proposed mine expansion,
in September 2021. The May 2021 decision was overturned by
the full Federal Court in March 2022

»

In August 2021, the Land and Environment Court of NSW20 held
that the EPA’s statutory obligation “to develop environmental
quality objectives, guidelines and policies” to ensure the
protection of the environment under the Protection of the
Environment Administration Act 1991 (NSW) necessarily
required the development of such instruments on climate
change. The court issued a mandamus compelling the regulator
to discharge the duty, although finding that it remained within
the EPA’s discretion to determine the way in which the duty
should be discharged (including the substance of the relevant
climate objectives, guidelines and policies)

»

At the time of writing, a case continues in the Federal Court
in which the applicant claims that the Commonwealth
engaged in conduct that was misleading or deceptive
contrary to section 12DA(1) of the Australian Securities and
Investments Commission Act 2001 (Cth). It is alleged that
the Commonwealth failed to disclose material financial risks
associated with climate change in the disclosure documents
associated with a sovereign bond issue. The Commonwealth
brought a strike-out application which was declined by the Court
with respect to the 12DA(1) claims in October 2021.

Litigation and legal precedents are only one form of liability risk
relevant to public authorities. Public authorities face risks
from regulatory and oversight bodies evaluating the extent
to which they are managing climate related risks. For instance,
as we discuss further below, some state audit bodies are
increasingly focusing on whether public authorities are
managing the financial implications of climate change
as part of their mandate.
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Figure 4: Summary of key policy steps taken in Australia to recognise climate-related financial risks since 2015

2015

2016

2017

Early recognition of climaterelated financial risks

Climate risk recognised as part of
directors’ duties

Regulator statements on
importance of climate duties

• Mark Carney, Bank of England,
Breaking The Tragedy of The
Horizon, speech delivered at
Lloyd’s of London (September)

• CPD roundtable on directors’
duties climate risk (October)

• Cth Government Secretaries
Group on Climate Risk meets for
first time (March)

• FSB announces formation of
Taskforce on Climate-related
Financial Disclosures (TCFD)
(December)

• Noel Hutley SC and Sebastian
Hartford-Davis. Memorandum
of Opinion-Climate Change and
Directors’ Duties (October)
• Entry into force of the Paris
Climate Agreement (November)

• COP21 participants announce
Paris Agreement (December)

• Senate Economics References
Committee Report, Carbon Risk: A
Burning Issue (April)
• Final report of TCFD released
(June)
• APRA, The Weight of Money: A
Business Case for Climate Risk
Resilience, speech (November)
• CFR establishes Working Group
on Financial Implications of Climate
Changes (December)

2020

2019

2018

Further regulatory guidance
regarding discharge of duties

Additional advice re private and
public directors’ duties

Regulatoty guidance on dischare
of duties

• APRA: undertake climate
change financial risk vulnerability
assessments (February)

• RBA, Climate Change and the
Economy, speech delivered at
CPD, Sydney (March)

• ASIC, Climate Change speech at
CPD (June)

• ASIC first compliance action re
climate disclosures (June)

• APRA Climate Change:
Awareness to Action (March)

• The Climate Measurement
Standards Initiative launches in
Australia (September)

• Updated Hutley opinion on
climate change and directors’
duties (March)

• CPD Climate & Recovery Initiative
Public Forum (November)

• ASIC updated guidance on
climate-related risk disclosure
(August)

• O’Donnell v Commonwealth and Ors
commenced Cth Treasury for failure
to disclose climate risk (November)
• McVeigh v REST settled
(November)
• CPD roundatable with Noel Hutley SC

• RBA joins the Central Banks and
Supervisors NGFS (July)
• ASIC Report 593, Climate Risk
Disclosure by Australia’s Listed
Companies (September)
• AASB/ASB, Climate-Related
Risks and Other Emerging Risk
Disclosures (December)

• RBA Financial Stability Review
addresses climate change for the
first time (October)
• CPD Business Roundtable
on Climate and Sustainability
(November)

2021
Climate risk duties being implemented and tested
• APRA publishes Prudential Practice Guide: Draft CPG 229 Climate Change Financial Risks (April)
• CPD releases updated Hutley opinion on climate change, directors’ duties and greenwashing (April)
• The Federal Court delivers its judgement in Minister for the Environment V Sharma (May)
• RBA’s Monetary Policy Meeting discusses climate risk management and capital flow (June)
• ASIC, Why Climate-Related Financial Disclosures Matter speech, Canberra (June)
• NGFS publishes updated versions of its climate scenarios (June)
• European Commission adopts a proposal for a Carbon Border Adjustment Mechanism (CBAM) (July)
• Australasian Centre for Corporate Responsibility files a Federal Court case against Santos for alleged
greenwashing (August)
• APRA, Information Paper: Climate Vulnerability Assessment (September)
• NSW Auditor General - Managing Climate Risks to Assets and Services report released (September)
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4. Definition of ‘public authority’
in this update
Commonwealth, state, and territory laws each define what they
mean by a “public authority” differently. See Appendix 2 for
details. For the purposes of this report, we consider a “public
authority” to be a corporate entity which is owned (wholly or
partially) by an Australian government and/or established under
statute. We distinguished these corporate entities to noncorporate public entities, such as government departments.
For the purpose of this paper, we categorise entities into three
broad subgroups:
1. Public statutory authorities, which tend to be formed under
a specific statute and do not necessarily have a commercial
purpose. This includes bodies which are responsible for
managing alpine regions, or which provide research and
development support to a sector.
2. Government or state-owned corporations (GOCs), which
are usually established to deliver a commercial or semicommercial purpose, such as generating and distributing
electricity. These entities are usually established through
specific legislation and a government-owned or state-owned
corporations act, which sets general standards for these
firms. For example, in NSW the predominant method of
establishing GOCs is through separate acts for each sector
and a GOC Act. The Forestry Act 2012 (NSW) establishes
the Forestry Corporation of NSW, which is also regulated
by the State-Owned Corporations Act 1989 (NSW). Often,
such corporations will also be regulated by the Corporations
Act 2001 (Cth) to some extent, and/or be subject to state
corporate governance legislation that substantively mirrors
the requirements set out under that Act.
3. Corporations Act 2001 (Cth) companies, which are owned
in whole or in part by a government. These entities are usually
established for commercial purposes, such as providing
a good or service to the government. They are subject to
regulatory conditions under the Corporations Act.
The next section of this paper summarises the legal duties of
individuals who are directors of entities in NSW, QLD and WA
that fall within the second category above – government-owned
corporations (GOCs).

CREATE. CONNECT. CONVINCE.
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5. Scope and nature of duty on GOCs to consider
climate change risks in NSW, WA, and QLD
In this section we consider whether, subject to the
establishing legislation and to ministerial directions
that may apply to a public authority, directors of
GOCs in NSW, QLD and WA owe a duty of care to
consider climate risks which is at least as stringent,
or perhaps more stringent, than that which exists for
directors of private corporations. While this section
addresses statutory duties, we consider that
substantially similar duties exist at common law
and equity. As noted above, in this section we limit
our analysis to GOCs but include an overview of
the law governing other public authority types in
Appendix 1.
Scope of the duty
The relevant statutes in NSW, WA and QLD each
include provisions relevant to the duties of directors.
In New South Wales, the State-Owned Corporations
Act 1989 (NSW) imposes the following obligation
on directors (emphasis added): “In the exercise of
powers and the discharge of functions, an officer of
a statutory SOC must exercise the degree of care
and diligence that a reasonable person in a like
position in a statutory SOC would exercise in the
statutory SOC’s circumstances.”22
In Western Australia, the Statutory Corporations
(Liability of Directors) Act 1996 (WA) states
(emphasis added): “A director must at all times
exercise the degree of care and diligence in
the performance of the functions of his or her
office, whether within or outside the State, that
a reasonable person in that position would
reasonably be expected to exercise in the
corporation’s circumstances.”23
In Queensland, the Government Owned Corporations
Act 1993 (Qld) does not impose an additional duty
of due care and diligence upon directors of its GOCs.
However, the Act expressly contemplates that civil
claims may be brought under the Corporations Act
2001 (Cth) against public directors who breach
their ordinary duties of due care and diligence.
Specifically, sections 76 and 77 acknowledge

CREATE. CONNECT. CONVINCE.

that the Corporations Act 2001 (Cth) applies to GOC
directors and that a GOC is not an “exempt
public authority”.
While the content of the public entity duties will be
informed, particularised and supplemented by the
entity’s constituting legislation (amongst other
obligations), at a general level the content of the
obligations under the State Owned Corporations Act
1989 (NSW) and the Statutory Corporations (Liability
of Directors) Act 1996 (WA) are substantively
comparable, and in the case of the Government
Owned Corporations Act 1993 (Qld) identical to, that
applying to directors of privately held companies
subject to section 180(1) of the Corporations Act
2001 (Cth). 24
CPD-released Hutley-Hartford-Davis legal opinions
explain that the physical and transition risks
associated with climate change are reasonably
foreseeable today. As such, these climate
change risks are likely to fall within the scope of
considerations that a director should consider to
meet the “care and diligence” standard expected
of directors of companies registered under the
Corporations Act 2001 (Cth).25 Indeed, the 2021
Hutley-Hartford-Davis Opinion opined explicitly that
the growing expectations of corporate directors to
manage climate change risks “apply equally” to public
authority directors.26
It follows that directors of GOCs in NSW, WA and Qld
are required to meet the same “care and diligence”
standard applicable to directors of Corporations
Act 2001 (Cth) companies, with respect to their
obligation to consider the risks associated with
climate change.
On one view, the conclusions expressed in the 2019
paper and the 2021 Hutley-Hartford-Davis Opinion
are likely to apply a fortiori (that is, more strongly) to
public authority directors for several reasons.
First, public authority directors do not enjoy the
benefit of any “business judgment rule” defence
provided for by statute. By contrast, private sector
directors may benefit from the application of section

12

Raising the bar

Managing climate change risk in public authorities

180 (2) of the Corporations Act which, in general
terms, provides a defence to breach of the duty of
due care and diligence for business decisions that
were made in good faith and for proper purposes
without material personal interest.
Second, climate change is not simply foreseeable
but also presents material and significant risks
for a range of public authorities. For example, the
updated Climate Risk Technical Bulletin (March 2021)
issued by the Sustainability Accounting Standards
Board (SASB) identified that climate change-related
risks are likely to be material for 69 out of 77
industry sectors. Many of these sectors – such as
electric and water utilities and services, forestry
management and infrastructure – correspond with
the nature of services provided by public authorities.
Third, in some jurisdictions the public nature of
these firms imparts additional obligations on
directors. For instance, in NSW the Government
Sector Employment Act 2013 (NSW) outlines the
broad values in accordance with which public entity
decision-making should take place. These values
suggest that public entities may have a greater
obligation to proactively consider and manage
climate risk. For instance, the “Government sector
core values” in section 7 of the Government Sector
Employment Act 2013 (NSW) establish that public
officials in NSW ought to be “fiscally responsible
and focus on efficient, effective and prudent use
of resources”.27 Another government sector core
value provides that public officials should “provide
transparency to enable public scrutiny”.28 As we
discuss later, there are now several well-used and
freely available frameworks for considering and
managing climate risk in a transparent manner, and
a prudent approach in the public context may now
require the use of such tools.
Reflecting the increasing understanding of this
obligation, some public authorities, and the states
that manage them, are introducing processes for
assessing and managing such risks. We discuss
these further below.
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Nature of the duty
As articulated in the 2019 paper, particular
considerations apply to public authority directors in
the exercise of their duty of due care and diligence.
Directors are required to discharge their duties in a
multi-layered and complex regulatory environment.
Directors must comply with obligations arising
under any relevant GOC Act, the authority’s
founding statute, ministerial statements of
obligation, and/or any relevant ministerial directions.
Directors must also fulfil their duties requiring due
care, skill and diligence.29 What will be relevant to a
court’s determination of the proper discharge of a
directors’ duty of care and diligence is the extent
to which an opportunity or risk is foreseeable to the
authority or its business model.30
Government-owned corporations are also subject to
unique monitoring and reporting requirements.
For example, the Government Owned Corporations
Act 1993 (Qld) states that: “Government monitoring
of the GOC is intended to compensate for the
absence of the wide range of monitoring to which
listed corporations are subject by, for example,
the share market and Commonwealth regulatory
agencies”.31 The annual reporting requirements for
GOCs under the Act are silent on climate risk, which
mean that a risk management framework and/or
a ministerial direction may be required to encourage
consistent reporting across government-owned
firms.32
Due to the complexity of the regulatory environment,
many public authority directors may lack clarity as
to how they fulfil their climate risk duties. As GOCs
answer to supervising ministers (who represent,
in effect, the GOC’s shareholder and exercise key
monitoring functions) it is important that ministers
provide clear expectations to GOC directors
regarding how climate risks should be meaningfully
addressed, accounted for and managed.
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6. Steps taken by governments to manage climate
change risks since 2019
Some governments have taken specific steps to
encourage their entities to account for, manage and
report climate risks. Below we provide a summary of
steps taken by specific government entities since
2019 based on publicly available documents.33

The Commonwealth34
The Commonwealth Government has taken several
steps to understand and manage its public sector
exposure to physical and transition climate risks.
Since the change of government in 2022, the
Treasurer and Climate Change Minister have
signalled an intent to introduce mandatory climate
risk disclosure requirements, and this will almost
certainly impact public sector governance too.
The primary mechanism by which the
Commonwealth currently manages such risks is
through an interdepartmental group – the
Disaster and Climate Resilience Reference
Group (Reference Group) – established in 2015.
The Reference Group is co-chaired by the
Department of the Environment and Energy, and
the Department of Home Affairs, and 22
Commonwealth agencies are represented at the
deputy or first assistant secretary level.35
The Reference Group supported the Australian
Secretaries Board – the service-wide governance
body for the Australian Public Service (APS) – to
circulate a direction statement informing the service
about the importance of managing climate and
disaster risk.36 The statement explained that
the obligations for the APS were analogous to
the requirements that apply to private sector
corporate directors. Relevantly, the statement
noted: “A failure to adequately consider climate and
disaster risks could have serious reputation impacts
for agencies and government, such as if a major
piece of infrastructure fails in extreme weather.”37
In addition, a number of frameworks are available to
senior APS decision-makers to help them to account
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for climate risks in their decision-making. For instance,
the Australian Government’s 2021 National Climate
Resilience and Adaptation Strategy reiterates the
need for climate risks to be integrated into decisionmaking.38 The Reference Group has also produced
some risk management tools for departments, such
as Climate Compass, which is a “framework designed
to help Australian public servants manage the risks
from the changing climate to policies, programs
and asset management”.39 Also, in July 2021,
Infrastructure Australia published a technical guide for
assessing infrastructure investments, which includes
considering climate risks.40

Victoria
The Victorian Government has taken a systemic and
place-based approach to managing climate change
risk. First, Victoria’s 2021 Climate Change Strategy
notes that one of the state’s priorities to 2025 is
to “ensure climate change risks are accounted for in
financial decisions, products and services”, including
among state government bodies.41
Further, under the Climate Change Act 2017 (Vic),
government departments are required to conduct
system-based adaptation planning from 2021, with
a focus on systems that are vulnerable to climate
change or are essential to the state.42 These
Adaptation Action Plans (AAP) consider climate risks
and have been prepared to address areas including
built environment; education and training; health
and human services; natural environment; primary
production; transport; and the water cycle.
And finally, the Victorian Managed Insurance Agency
has published advice for senior managers on their
obligations and an approach to manage climate
change risks.43 We understand further whole-ofgovernment approaches may be under development.
In anticipation of such plans, specific sector
guidance for managing climate risks has emerged.
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This includes:
»

»

»

Water: In June 2019, the Victorian Government
produced guidance for Board Members and
Executives of Water Corporations and Catchment
Management Authorities on managing climate
change risk.44 The Victorian Department of
Environment, Land, Water and Planning (DELWP)
produced its first legislated Water Cycle AAP
under the Climate Change Act 2017, which will be
implemented between 2022 and 2026.45
Alpine areas: The Victorian Alpine Resorts
Coordinating Council (a government agency)
has been highly active in responding to climate
change risks. In 2017, the council published its
own climate change vulnerability assessment
report.46 The Council also produced the Alpine
Resorts Strategic Plan 2020 - 2025 in 2019,
which established two key climate initiatives for
the council to pursue.47 First, the council plans
to develop an alpine resorts climate change risk
disclosure and scenario analysis framework.
Second, the council plans to publish climate risk
disclosure statements and model reports.
Health: Department of Health and Human Services
developed a health and human services AAP which
provides a framework for how to manage climate
risks which impact the health sector.48

New South Wales
The New South Wales Government aims to approach
climate risk in a coordinated manner through its
NSW Treasury (Treasury) and specifically the Office
of Energy and Climate Change (OECC).49 Treasury
established an interagency Climate Risk Steering
Group in mid-2019 to coordinate this activity and
guide the provision of support for government
entities in managing climate risks.
Treasury has primary responsibility for risk
management across the public sector, including for
public authorities. Treasury has recently updated
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several policies to require agencies to consider
climate change risks in the context of broader risk
management.50 Considerations in connection to
climate change risk have been addressed in
TPP17-10, which requires GOCs to recognise
and manage environmental risks.
Further, GOCs are captured by NSW guidance for the
climate-related matters to be included in financial
statements. In March 2021, NSW Treasury produced
guidance for government reporting entities about
how to reflect the effects of climate-related matters
in financial statements. However, findings of a
performance audit carried out by the NSW Auditor
General criticised the implementation of some of
these measures at the entity level.51 The audit report
stated that “guidance to State Owned Corporations,
which are major infrastructure holders and service
providers, does not mention climate change, and
these agencies are not covered by the TPP20-08 or
TPP19-07 [which are the policy documents relating
to carrying out internal risk audits and reporting in
financial statements for GOCs].”
The NSW Government has announced additional
steps it plans to take to manage climate risk
in its public authorities. In October 2021, the
government made a further announcement about
its Net Zero Plan, committing to state-level climate
risk disclosure and piloting entity-specific TCFD
reporting statements for the National Parks and
Wildlife Service, Environment Protection Authority
and Essential Energy (a state-owned corporation).52
The Government also committed to developing and
publishing a biennial climate change impacts, risks,
and adaptation statement.
In addition to its risk management activities, OECC
has also been developing resources to support
government entities to understand and manage
climate risks. NSW Treasury published a Climate Risk
Ready NSW Guide (CRR Guide) in March 2021.53 The
CRR Guide offers a four-step process to conduct or
revise climate change risk assessments, focusing
particularly on physical risks.54 OECC has developed
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an accredited training that commenced in February
2021 with funded places for 100 priority agency
staff. NSW has also developed the NSW and ACT
Regional Climate Modelling (NARCliM) project which
delivers information on physical climate projections
and possible climate change impacts to assist local
government, business, and the community to build
physical resilience to and minimise the impacts of
climate change.55
While the measures discussed above primarily focus
on managing physical risks, the NSW government has
also taken steps to better understand its transition
risk exposure. Specifically, Treasury has carried out a
sensitivity analysis of the broader NSW economy in
view of the changes happening in the energy sector
because of climate change.56

Queensland
The Queensland government is developing a wholeof-government approach to assessing and managing
climate change risk in public authorities. In 2020,
the Government launched Queensland Climate
Ready, a two-year program designed to strengthen
institutional climate change risk management
within the Queensland Government.57 The program
supports the implementation of the governmentwide adaptation action plan, which aims for a wholeof-government climate change risk management
approach to policies and processes, investments,
services, and actions.58
To help government officials assess physical climate
risks, the Queensland Government has developed
the Queensland Future Climate Dashboard. The
dashboard provides public officials with easy
access to climate change risk projections, including
heatwave and rainfall information for Queensland.59
The dashboard allows users to explore, visualise and
download recent high-resolution climate modelling
data for specific regions, catchments, disaster
areas, local government areas and grid squares. In
addition, in 2019, the Queensland State Heatwave
Risk Assessment was published.60 It features longterm climate change heatwave projections as part of
its analysis of future climate risks in Queensland.
CREATE. CONNECT. CONVINCE.
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Guidance is also available to officials to assist
in the management of climate change risks. The
Queensland Audit Office published an advice in
2019 recommending that public service agencies
report climate change risks in their financial
statements.61 The Financial Reporting Requirements
for Queensland Government Agencies (published in
2021) also requires agencies to consider climate
change risks in their financial reporting.62
The requirements set out how risks should be
reported, but do not provide details on how risks
should be assessed or managed.

Western Australia
The Western Australian Government has
communicated that it intends to take a whole-ofgovernment approach to managing climate risk.
The Western Australian Climate Change Policy
(produced by the Department of Water and
Environmental Regulation in 2020) sets out the
state’s response to climate change and its risks.63
As a part of this policy, the WA Government states
that the government and its agencies plan to show
“leadership” in relation to managing and reporting
on climate change risks. The government has
committed to “implement[ing] a framework to
monitor, assess and report on implications of climate
change on the State’s finances, infrastructure,
physical assets and service delivery.”64
We understand efforts have commenced in relation
to government climate risk management, but are
not yet implemented. At the time of finalising this
report, the government had published a whole of
government climate change risk management guide
for the public sector.65
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International action
Internationally, there is a strengthening focus on
the role of GOCs in addressing and accounting for
climate change risks, and increased awareness
regarding how such risks may impact governments
as a consequence of improper management.66
For instance, the Coalition of Finance Ministers
for Climate Action (which is a group of Finance
Ministries from the UK, US, New Zealand and others
that shares experiences and best practices, as well
as collaborating on strategies to integrate climate
change in economic and financial policies) highlights
the important role that governments can play in
relation to GOCs.67
Several emerging initiatives designed to improve the
climate change risk assessment and management
processes of public authorities are underway. For
instance, the Climate Disclosure Project – a global
non-government organisation that has pioneered
climate risk reporting by private corporations –
is working with the New York State Energy Research
and Development Authority (NYSERDA) to develop
a consistent framework for climate risk reporting
among public authorities in the state which the
platform can use to allow consistent disclosure
of climate risks by these bodies.68
Some governments are also proactively providing
for climate risk management by GOCs into their
overarching climate change legal frameworks. For
example, the recently passed Climate Change Law
in Fiji includes detailed provisions imposing climate
risk assessment and reporting obligations on certain
public authorities, including GOCs.69 See also, a case
study below relating to California’s Climate-Related
Risk Disclosure Advisory Body Report.
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CASE STUDY

STATE OF CALIFORNIA
CLIMATE RISK ADVISORY
BODY REPORT

In 2020, the state of California’s Governor, Gavin Newsom, established the Climate-Related Risk Disclosure
Advisory Group to build the state’s capability to assess and manage climate change risk.70 Californian
government institutions play several roles in the state’s economy, including as steward of assets, and
a procurer and provider of goods and services. In 2021, the advisory group published a report in which it
considers how the state should better understand and manage climate change risk in relation to two of its
roles: as an investor and purchaser.71
The report considers how the state generally should manage and disclose climate change risk, taking
account of its unique public nature. For instance, the report recommends that new disclosure standards be
developed, which align with and support broader state climate strategies.
In relation to the state’s role as a procurer of goods and services, the report recommends the state develop
a classification system for making procurement decisions, prioritising suppliers that have adequate climate
change risk management and disclosure mechanisms in place. The state should also provide support to
suppliers to be able to make such disclosures. Specifically, the report calls for the state to:
»

require relevant transacting counterparties to provide a TCFD-based corporate disclosure document and
surpass minimum climate standards

»

require bidding counterparties to disclose relevant project-level physical and transition climate change
risk, using state-prescribed methodologies aligned with emerging best practices, and

»

further expand state provision of physical and transition climate change risk data, specifying scenarios to
be used for consistent analytics and disclosure72

In relation to the state’s role as an investor, the report recommends that California use its position at the
top of the capital supply chain to require as much climate-relevant information available to the market as
possible. Specifically, the advisory group recommends that state asset owners:
»

disclose their boards’ and organisations’ processes, policies, and capabilities to manage climate change
risk, including verification and accountability measures for climate-related data

»

use scenario analysis to assess physical and transition risks in portfolios, disclose the methodologies
used, and the actual and potential climate-related impacts on their fund’s strategy and financial planning
over the short, medium, and long term, and issue credible transition plans

»

disclose methods of identification, assessment and management of climate-related risks, including
physical risk management and engagement with third parties, and

»

disclose metrics for physical and transition risk, offsets, green and transition finance, and social equity,
and targets for emissions and investment in green and transition finance 73

CREATE. CONNECT. CONVINCE.

18

Raising the bar

Managing climate change risk in public authorities

7. Disclosure of climate change risks by
GOCs in 2020
Having assessed the legal position with respect to public authority
directors’ duties and climate change risk, and the policy steps that are
being taken to support implementation, this section provides an analysis
of the extent to which select public authorities in Australia are reporting
climate change risks in their publicly available documents. We analyse the
language of annual reports of select public authorities during the 20192020 financial year. The data in this section was compiled and analysed in
September 2021 and includes all Australian states and the Commonwealth
Government. In Appendix 2, we discuss methods used for the analysis and
its limitations.

Analysis of annual reports
Our analysis shows that many public authorities are discussing climate
change in their annual reports. See Figure 5 below. In many cases, these are
general statements about the significance of climate change, or its broad
impact on the sector in which the public authority operates. For example,
Wine Australia, a Commonwealth public authority which is responsible for
financing wine research and development, discusses the extent to which
climate change has impacted the sector and refers to tools and approaches
which could be used to assist the sector manage climate change.74
However, the number of authorities that discuss climate change related
financial risks is more limited. In Figure 5 we differentiate between entities
that discuss climate change in their reports, and those which specifically
report on climate-related financial risks. With some exceptions, we
identified limited reporting on climate-related financial risks in the annual
reports we reviewed. The exceptions tend to be in specific sectors
and states. For instance, there are several entities in the water sector
in Victoria which report on climate-related financial risks. We discuss
why that may be the case further below.
The data presented here cannot explain why there is low reporting of
climate related risks.75 We acknowledge that regulatory and reporting
standards or frameworks for climate risks are continuing to evolve around
the world, including for investor-owned companies. In some cases, this may
be also because the entities do not consider climate change material for
the reporting year. It may be that risks are reported in reports that are not
annual reports, such as in sustainability reports or other risk management
documents which may or may not be publicly available. It may also be
because entities do not know how to report such risks, or that they do
not have the tools to make such reports. To explore the authorities that
are reporting on such risks, and to better understand their potential
reasons for doing so, we consider the reporting behaviour of authorities
within a single sector: water.
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Case study: water sector
In addition to the analysis of annual reports, we also
carried out a sectoral comparative analysis of water
authorities across the country. We focused on
large water utilities (those with more than 100,000
customers). We focus on water because it is still
largely managed through public authorities across
Australia. Also, it is one of the sectors which faces
considerable climate change risk exposure already.
Table 1 below compares the large water utilities
based on our review of publicly available
documents. The table considers three categories
indicative of strong climate risk management
drawn from best practice climate risk management
approaches. The first column in the table indicates
whether climate change is recognised as a current
and future challenge to the operations of the
entity. The second column indicates whether
climate-related risks facing the entity are clearly
identified with key performance indicators (KPIs)
articulated regarding how the entity manages these
risks. Usually, KPIs like these are found in annual
reports, climate change strategies, or enterprise
risk management documents. They might include
milestones or a strategy for managing such risks
within the firm. The third column indicates whether
climate-related financial risks for the relevant
financial year are reported in the entity’s annual
reports. These would usually be reported alongside
other financial risks to the entity.
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Table 1: Analysis of climate related financial risk disclosure at large water utilities in selected Australian jurisdictions, FY 2019-2076

Entity name

Climate change
recognized as future
challenge to operations?

Climate change risk
management KPIs
articulated?

Climate-related financial
risks disclosed?

NSW
Hunter Water

✔

✘77

✘

Sydney Water

✔

✘78

Partial79

Water NSW

✔

✘

✘

✔

✔

✔

✔

✘80

✘

Melbourne Water

✔

✔

✔

Northeast Water

✔

✔

✘

Southeast Water

✔

✔

✘

Yarra Valley Water

✔

✘81

✔

✔

✘

✘

Queensland
Seqwater
SA
South Australian Water
Victoria

WA
Water Corporation

The table highlights that there is broad recognition of
climate change as a challenge for future operations
at these public authorities. All the reviewed annual
reports discuss the impact of climate change on the
future operations of the utility, in at least general
terms. Fewer utilities took the next step to identify
the climate-related risks facing the entity and
articulate key performance indicators in connection
to management of these risks.
It is also noticeable that the climate risks disclosed
by the utilities focused particularly on physical
risks. That is, the utilities mostly reported on how
physical changes to water flows may impact the
entity’s financial outcomes. There was less direct
consideration of transition risks. Melbourne Water,
however, did analyse transition risk in their annual
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report and highlighted a modelling exercise it carried
out to examine how climate change impacts water
demand in different regions.
We also observed some variation between the
approaches of various state governments. Victorian
entities, in the main, performed well. The Victorian
entities may have disclosed their climate-risk
management approach more frequently because
the government and responsible ministers have
introduced reporting frameworks and/or provided
clear directions to the GOCs requiring more detailed
reporting of climate risks.82 Additionally, the Victorian
Auditor General has planned an audit of the water
sector in the state for climate risk disclosure in
2023, which could explain Victoria’s more
proactive approach.83
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8. Future policy response

We consider that many, if not all, Australian public authorities
are legally obliged to understand and manage the foreseeable risks
to their organisation which are associated with climate change.
As discussed in the first section of this report, physical and transition
climate risks are already significant and will continue to intensify.
For public authorities, the most significant oversight will come from
the authority’s shareholding minister. This contrasts with the
scrutiny provided to private entities, who are likely to report to
a range of different stakeholders.
Despite the growing risk environment, there is significant
inconsistency in the way governments and their authorities are
responding. Several governments have announced processes
to manage climate change risk among their public authorities
(QLD, WA, NSW and Vic). While these initial steps trend in the
right direction, more could be done by governments. The climate
change risk analysis and reporting measures in place at the state
and Commonwealth level generally preference physical risks over
transition risks, despite the fact that transition risks pose just as
imminent a threat as physical risks for many public authorities.
Our data analysis of public authorities highlights that while public
authorities in key climate exposed sectors understand that climate
change will impact their operations, for the most part, they remain in
the early stages of understanding and reporting the financial impact
of such risks. There are six areas where governments can concentrate
their future policy response to maximise the quality, effectiveness,
and impact of climate change risk management in GOCs.

Set clear and transparent expectations through policy
statements
The reality for many GOCs is that understanding the risks posed by
climate change – both physical and transition risks – is not currently
part of their core business.
Ministers and departments can address this by preparing a
statement of expectations that public authorities should evaluate
climate change risks and set climate-related goals (including midcentury emissions targets and interim targets – ie. 2030 targets
– to achieve those longer-term goals). Such statements should
prioritise systematic climate risk assessment, management, and
reporting, ideally in a way that is consistent across the whole of
government. By including such expectations in a formal ministerial
statement when directors are appointed, ministers would clarify
that these expectations are no different to the expectations that
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GOCs must meet in relation to financial reporting or
procurement decisions. Such ministerial statements
may be supported by cascading clear expectations
of government policy requirements on each agency
including clearly outlining climate change reporting
requirements for GOCs.

Standardise risk assessment frameworks
Beyond a statement of expectations, departments
should develop policy frameworks to support
directors. In recent years, a large body of practical
guidance and direction has been established for
directors of non-government firms. This includes
requirements from regulators, guidelines from
industry groups, international standards like the
TCFD, and the development of clear expectations
for directors on how to perform their role within the
scope of their legal duties.84 There is comparatively
little guidance of this nature designed specifically for
public authorities.
Governments may also wish to consider publishing
standardised frameworks to assist directors in
assessing and reporting on exposure to climaterelated risks. There is no shortage of general
frameworks being developed that could be adapted,
particularly for the disclosure of financial risks. The
Australian Accounting Standards Board (AASB) has
endorsed TCFD adoption on a voluntary basis, and
the International Sustainability Standards Board
(ISSB) is developing a global baseline for reporting.
What is missing is clear guidance to directors on
the expectations of their government and
shareholding minister.
At a sectoral level, some ministers have taken
proactive steps to instruct public authorities to
manage climate change risks, such as the water
sector in Victoria, which we discussed above.
Some governments have also produced detailed
climate financial risk reporting standards (QLD and
NSW), although these are not applied consistently
across the state.
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Centralised reporting and oversight
Apart from making sure climate risk reporting
is standardised, there is also merit in having
it centralised. Ideally, any risk and reporting
frameworks would be created by the central agency
– usually the Treasury or Finance Department – that
sets other governance requirements for GOCs.
Standardised reporting frameworks would allow
aggregation across GOCs to get a picture of wholeof-government risk exposure. This aggregate
perspective will be critical for ministers and cabinets
to understand their jurisdiction’s total exposure, and
would greatly improve strategic decision-making.
A whole-of-government picture only emerges after
agencies have independently reported their risk
exposure. As this paper makes clear, it is critical
that the GOCs themselves conduct and report their
own assessments of climate change-related risks.
Climate change risk management and reporting is not
something that should be entirely subsumed into a
central function.
Creating a whole-of-government aggregate report
of climate risks would also provide an incentive for
the directors and management of GOCs to improve
their practice – GOCs with less sophisticated (or
less credible) responses to climate change risks will
be able to see how their more sophisticated peers
articulate risks and responses. Such consolidated
reporting of climate risks does not yet exist in
any Australian government; however we can see
comparable examples in other areas of policy.
In service delivery, for example, the Productivity
Commission publishes the annual Report on
Government Services (also known as the “Blue
Book”) which collates a range of performance
measures across Australian governments. This
transparency and comparability has an impact on
both departmental leaders and ministers in that
it provides benchmarks to meet or beat. Indeed,
this has been a common approach in areas of
Commonwealth-state cooperation: from determining
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the National Efficient Price for government-funded
hospital services, to building data benchmarking into
Federal Financial Relations. The collection and
centralised publication of data encourages
governments and agencies to look to their
peers to develop shared best practice.

Conduct audits of GOC risk reporting
Public authorities are not subject to the regulatory
oversight of bodies like the Australian Securities and
Investment Commission (ASIC) which encourages
compliance from directors through the threat of
investigation and sanction. In the context of GOCs,
external oversight and review may be required to
perform a similar role.
Governments can initiate their own inquiries and
reviews to encourage entities to manage climate risks.
Government audit offices – which determine their
own agenda independently from legislators – can play
a useful and separate role in this respect. In several
states, auditors general have used their powers to carry
out performance audits that interrogate approaches to
climate risk among GOCs, particularly in NSW and Victoria.
Auditors in other jurisdictions may elect to follow a similar
approach. An oversight function of this nature would be
most effective against a background of standardised risk
assessment and reporting providing a framework against
which to audit performance and compliance.

Invest in building capability and capacity
Governments should continue to pursue measures
that support public authorities to develop the skills
and capabilities needed to manage climate risk.
A lack of technical skills, as well as a general deficit in
the understanding of climate risk management among
senior leaders, has become a significant bottleneck
for the public sector.
Indeed, this concern goes beyond GOCs, and
encompasses the entirety of government planning
and response to climate risks. It is a critical competency
that governments must strengthen across departments
and other organisations. Particularly, it would be useful
for the government to understand how exposure, risk,
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and opportunity manifest at agency, cluster, crossagency, and GOC levels. Government should ensure
that directors are appointed to public authorities
with requisite climate expertise to support
management in setting emissions targets and
managing climate risk. In addition, governments
should support development of capability on
existing boards with such skills.
Governments may also benefit from centralising their
capability development efforts through the office of
the public service commissioner, Secretaries Board,
or other body that operates across the public and
quasi-public sector. This central function would need
to support each agency, GOC and other body with its
specific climate risks and programs to ensure that
they are fit for purpose.
We consider that it is important that the government
embed operational responsibility within each
agency as a locus for developing organisational
competence. This could be a Chief Financial
Officer, a Chief Sustainability Officer, company
secretary, or some other corporate or operational
leadership position. For example, in NSW, the CRR
Guide recommends that a “Climate Risk Officer” is
allocated independently or through an existing role to
coordinate climate risk management improvements
within an organisation. Boards should also include
more individuals with deep climate change
expertise to support strategic and operational
decision-making.
The Commonwealth Government may also consider
how it can scale up its international engagement on
managing climate risk in the public sector. This would
allow the Commonwealth to share and learn from
international best practice. Actions might including
joining the Coalition of Finance Ministers for Climate
Action, discussed above.
Finally, it is important that GOCs have access to
data to evaluate and manage climate risks. This
will require investment at the GOC level to ensure
they are capturing climate change data related to
their operations, but also ensuring that adequate
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information-sharing measures are in place between
GOCs and different Australian government agencies
(such as the Bureau of Meteorology and CSIRO).

Influence private sector take-up
Government-owned entities often play a unique
role in delivering public goods in areas where only
the government operates. This makes them quite
different to non-government corporations. But it
also means these entities are in a unique position
to act as powerful examples that influence climate
risk reporting across the whole economy. This is an
opportunity for government institutions to take the
lead, leapfrogging the private sector, and set a higher
bar for climate risk management and reporting.
For instance, public authorities could set marketleading standards of disclosure or integrate other
governance frameworks – such as procurement
policies – into their climate risk management
approach. Actions of this nature create influence
both “inward” within the public sector and “outward”
through the interaction of public authorities with
private firms.
Government procurement accounts for more than
15 percent of Australia’s GDP. As a buyer, the public
sector is at the end of long and complex supply
chains. Public authorities are in a position to require
specific levels of climate risk management, policy
and reporting from suppliers where appropriate, and
if relevant, support those suppliers with capacitybuilding. In this way, the public sector could become
a leader, creating a ripple effect of better climate
risk management across the economy. In addition,
GOCs could serve as best practice examples of how
to effectively introduce climate risk management
and reporting systems at the firm level. With support
from government, this could serve as a benchmark
for the development and upskilling of the industry
in which the GOC operates.
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9. Conclusion

The last decade has seen significant change in
the level and sophistication of climate change risk
management expected from private corporations.
This has been led, in large part, by investors who
demand better disclosure. The public sector has
been insulated from this trend – government-owned
corporations are accountable to their minister, not to
investors or financial markets.
In general, Australian government-owned
corporations are falling behind their counterparts
in the private sector when it comes to assessing,
disclosing, and managing climate change risks. This
has occurred despite the existence of notional
duties for directors of public authorities that are as
strong, or stronger, than those for directors in the
private sector.
As more investors, companies, and governments
take action to respond to climate change, we can
expect growing scrutiny on public authorities to
manage climate-related risks. These authorities
include some of the most critical parts of our
economy and society – utilities companies that
provide essential water or electricity, or investment
funds that support the retirement of public sector
workers. All of these sectors are already being
impacted by climate change.
Government-owned corporations are designed to
operate at arm’s length from government.
However, governments set expectations, standards,
and governance processes. As the ultimate stewards
of public goods, it is especially important that public
authorities and their government shareholders take a
leadership position in managing climate-related risks.
With several Australian governments – both state
and federal – now motivated to better understand
and manage climate-related risks, there is an
opportunity for the public sector to raise the bar and
become leaders on climate change risk management
and disclosure.
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A portfolio minister, with approval of the Treasurer,
may also direct a SOC to perform certain activities
and the SOC must comply (s 20N, s 20O and s 20P).

The board of a SOC must prepare a statement
of corporate intent (which must include certain
matters) for voting shareholders annually (s 21).
The board of a statutory SOC must also prepare an
annual report (s 24A). The Minister is required to lay
before parliament a copy of each SOCs statement of
corporate intent and annual report (s 26).

The Act also establishes other duties for directors.

including, for example, any relevant directions,
notifications or approvals given to the SOC
by the SOC’s voting shareholders or portfolio
Minister.

(c) relevant matters required or permitted to
be done under this Act in relation to the SOC,

(b) the application of this Act to the SOC, and

(a) the fact that the person is an officer of a
statutory SOC, and

In determining for the purposes of subclause
(3) the degree of care and diligence that
a reasonable person in a like position in
a statutory SOC would exercise in the
circumstances of the statutory SOC
concerned, regard must be had to—

Further, cl 3(9) provides that:

Consequently, these statutory SOCs are the
only entities to which the SOC Act applies.

• Transport Asset Holding Entity of New
South Wales

• Forestry Corporation

• Sydney Water Corporation

• Water NSW

• Newcastle Port Corporation (trading as the
Port Authority of NSW)

• Landcom

• Hunter Water Corporation

• Essential Energy

No companies are specified in schedule 1.
Schedule 5 lists the following statutory SOCs:

a corporation for the time being
specified in Schedule 5.

a company for the time being specified
in Schedule 1 or

Section 3 of the SOC Act defines a SOC as:

Moreover, s 33AA provides that regulations
may amend or replace schedule 10. To date,
no such regulations have been made.

In limited circumstances, a director of an SOC
may also be exempt from personal liability in
respect of particular obligations. This requires
a director to be acting in good faith and to
be either carrying out a public sector policy,
complying with a public interest direction or
supplying certain information (s 33AA).

the person has acted honestly and,
having regard to all the circumstances
of the case (including circumstances
connected with the person’s
appointment) the person ought fairly to
be excused for the negligence, default
or breach

(b) does not prevent civil proceedings
being instituted for a breach of the duty
or the liability.

person because of the person’s office
in relation to a corporation, and

(a) is in addition to, and does not limit,
any rule of law relating to the duty or
liability of a

This clause—

Clause 3(11) of sch 10 provides that:

However, the SOC Act also contemplates civil
claims being brought against SOC directors
under the Corporations Act 2001 (Cth).

Under cl 9(1), the Attorney General may apply
to the Supreme Court or the District Court for
an order. The maximum penalty for a breach of
the duty of care and diligence contained in cl
3(3) of sch 10 is 100 penalty units.

The Attorney General is the only actor
capable of bringing an action to enforce the
duties within the SOC Act (sch 10 cl 9). The
responsible ministers under the SOC Act are
the Treasurer and the Premier, however they
do not enforce statutory duties.

Clause 10 of sch 10 empowers the Court
to relieve from liability persons who may be
liable for negligence, default or breach of duty.
As subclause 10(2) states, the Court may
exercise this power of relief if:

The definition of ‘officers’ encompasses
directors and CEOs of SOCs as well as others
who are concerned with, or take part in, SOC
management.

Schedule 10 of the SOC Act details the duties of
officers of state owned corporations (SOCs). Much
like s 180(1) of the Corporations Act 2001 (Cth), cl
3(3) of sch 10 states that an officer of a statutory
SOC must:

exercise the degree of care and diligence
that a reasonable person in a like position in a
statutory SOC would exercise in the statutory
SOC’s circumstances.

Justiciability and consequences

Defences?

Subject of duty

Scope of duty

New South Wales - State Owned Corporations Act 1989 (NSW) (SOC Act)

The following tables detail the obligations of directors of public authorities and departments in New South Wales, Queensland and Western Australia.
Emphasis is placed upon the duty of care and diligence and its analogues. For each jurisdiction, both the relevant public service statute and the relevant
state-owned corporation statute are analysed.

Appendix 1: Detailed legal analysis of public authority directors’ duties in New South
Wales, Queensland, and Western Australia
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The Public Service Commissioner also has an
obligation to produce an annual report on the state
of the government sector for the Premier which
must be tabled in the Parliament (s 15).

The Public Service Commissioner may also create
obligations, as they are empowered to give a
direction to a head of a government sector agency
(including a head a SOC) on a specific matter in
relation to the employees of that agency (s 13(1)).
The head must then follow this direction (s 13(3)).

Though the ‘Government sector core values’ which
address integrity, trust, service and accountability
apply to SOCs (s 7).

However, an SOC is not a ‘public service
agency’ (s 3) and its members are not ‘public
service employees’ (s 22).

The Governor may also remove someone from a
statutory office or from the position of director
or CEO of a SOC without notice or stated reason
(s 77).

This Act is largely enforced by the Public Service
Commissioner (ss 9 – 11). The Commissioner also
sits on the Public Service Commission Advisory
Board which determines the general policies and
strategic directions in relation to the functions of
the Commissioner (s 19).

Not applicable.

The definition of ‘government sector’
encompasses SOCs (s 3). As a result, an
SOC is a ‘government sector agency’ for the
purposes of the Act (s 3). Accordingly, the
core values (s 7) are applicable to SOCs.

There is no express duty of care or diligence, and
no provisions relate to negligence.

The heads of public service departments and
agencies (including departmental secretaries) do
not owe any express statutory duties under the
Act.

Justiciability and consequences

Defences?

Subject of duty

Scope of duty

New South Wales - Government Sector Employment Act 2013 (NSW)
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(f) value and seek to operate within a
framework of mutual obligation and shared
responsibility between public service
agencies, public sector entities and
public officials.

(e) value and seek to innovate and
continuously improve performance; and

Offences against the Public Service Act 2008
(Qld) are summary offences (s 221).

[E]ngaged in repeated unsatisfactory
performance or serious under performance
of the employee’s duties, including, for
example, by performing duties carelessly,
incompetently or inefficiently.

Public service employees may be disciplined
in certain circumstances (s 187). Pursuant to
s 187(1)(a), a ground for discipline is that the
employee has:

A chief executive of a department may also
suspend a public service officer from duty under
certain circumstances (s 137(1)(a)).

(d) value and seek to achieve high standards
of public administration; and

Chief executives of departments likely fall
within the definition of ‘State employee’
(s 26B).

The Public Service Act 2008 (Qld) does not
provide what the consequences are for a breach
of s 99(1) or who has authority to enforce
the provision.

Decisions about senior officers are not exempt
from challenge under the Judicial Review Act
1991 (Qld) (s 218).

As a result, most of the responsibilities
and duties in the Public Service Act 2008
(Qld) do not apply to GOCs. For example, the
management and employment principles do
not apply.

However, none of these definitions
encompass members or directors of GOCs.

A public service officer means a chief
executive, a senior executive or an officer of
another type (s 8). A public service employee
means a public service officer, general
employee, fixed term temporary employee, or
casual employee (s 9).

(c) are committed to managing information
as openly as practicable within the legal
framework; and

(b) are committed to using public resources
in an effective and accountable way; and

(a) are committed to exercising proper
diligence, care and attention; and

In recognition that public trust in public
office requires high standards of public
administration, public service agencies,
public sector entities and public officials—

In addition, s 9 of the Public Sector Ethics Act
1994 (Qld) details certain commitments and
values which are relevant to the operation
of GOCs:

Though, under the Public Service Act 2008 (Qld),
a chief executive of a department must perform
several functions which relate to, inter alia,
complying with management and employment
principles as well as relevant laws, directives and
guidelines (s 99(1)).

The responsible ministers are the Premier and the
Minister for Trade and the responsible agency is
the Public Service Commission.

Not applicable.

There is no express duty of care or diligence, and
no provisions relate to negligence.
However, it is notable that under the Public
Service Act 2008 (Qld), a ‘State employee
does not incur civil liability for engaging, or for
the result of engaging, in conduct in an official
capacity’ (s 26C(1)).

Justiciability and consequences

Defences?

Subject of duty
A chief executive of a department is defined
to mean the ‘person who holds appointment
under this Act as the chief executive of that
department’ (s 10(1)).

Scope of duty

Queensland – Public Service Act 2008 (Qld), Public Sector Ethics Act 1994 (Qld) and Code of Conduct for the Queensland Public Service (2011)
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The board of a GOC must prepare a corporate
plan (s 97) and an annual statement of
corporate intent (s 102). Both documents
must be agreed to with the relevant minister.
The board of a GOC must also provide an
annual report (s 120).

The GOC minister may issue guidelines about
the form and content of corporate plans and
each GOC must comply with these guidelines
(s 96).

The board of a GOC also has an obligation to
provide notice to the shareholding ministers
and Auditor-General if it expects that the GOC
is, or will become, insolvent (s 125).

(d) ensuring that the GOC otherwise
performs its functions in a proper,
effective and efficient way.

(c) accounting to the GOC’s
shareholders for its performance as
required by this Act and other laws
applying to the GOC;

(b) ensuring that, as far as possible, the
GOC achieves, and acts in accordance
with, its statement of corporate intent
and carries out the objectives outlined
in its statement of corporate intent;

(a) responsibility for the GOC’s
commercial policy and management;

• SunWater Limited ACN 131 034 985

• Stanwell Corporation Limited
ACN 078 848 674

• Queensland Electricity Transmission
Corporation Limited ACN 078 849 233

• QIC Limited ACN 130 539 123

• Port of Townsville Limited
ACN 130 077 673

• North Queensland Bulk Ports Corporation
Limited ACN 136 880 218

• Gladstone Ports Corporation Limited ACN
131 965 896

• Far North Queensland Ports Corporation
Limited ACN 131 836 014

• Energy Queensland Limited
ACN 612 535 583

• C S Energy Limited ACN 078 848 745

• CleanCo Queensland Limited
ACN 628 008 159

Section 2 defines a board of a GOC to mean
the GOC’s board of directors. The Government
Owned Corporations Regulation (2014)
establish that the following exhaustive list of
corporations are GOCs:

(2) This section has effect despite the
Corporations Act.

to the GOC by the GOC’s shareholding Ministers.

(d) any relevant directions, notifications or
approvals given

(c) any relevant community service obligations of
the GOC; and

this Act or another Act in relation to the GOC;
including, for example—

(b) relevant matters required or permitted to be
done under

(a) the application of this Act to the GOC; and

GOC concerned, regard must be had to—

(1) In determining for the purposes of the
Corporations Act the degree of care and diligence
that a reasonable person in a like position in a GOC
would exercise in the circumstances of the

Section 123 provides that:

The GOC ACT also contemplates civil claims being
brought against GOC directors under the Corporations Act
2001 (Cth). Sections 76 and 77 acknowledge that the
Corporations Act applies and that a GOC is not an exempt
public authority.

The provisions regarding notice of insolvency (s 125)
apply in addition to those of the Corporations Act 2001
(Cth) (s 125(7)-(8)).

The GOC Act does not provide what the consequences
are for a breach of ss 88 and 125 or who has authority to
enforce those provisions.

The Act is enforced by the minister (s 6). In this context,
that is the Treasurer and Minister for Investment, and they
sit within the Queensland Treasury.

None.

A GOC is a government entity that is
established as a body corporate under an Act
or the Corporations Act and is declared by
regulation to be a GOC (s 5).

There is no express duty of care or diligence,
and no provisions relate to negligence.

Section 88 of the GOC Act explains that the
role of a GOC board includes the following
matters:

Justiciability and consequences

Defences?

Subject of duty

Scope of duty

Queensland –Government Owned Corporations Act 1993 (Qld) (GOC ACT), Public Sector Ethics Act 1994 (Qld) and Code of Conduct for the Queensland
Public Service (2011)
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(d) comply with any binding award, order or
industrial agreement under the Industrial
Relations Act 1979 or employer-employee
agreement under Part VID of the Industrial
Relations Act 1979.

(c) comply with the principles set out in
sections 7, 8 and 9; and

(b) comply with the Commissioner’s
instructions, public sector standards,
codes of ethics and any relevant code of
conduct; and

(a) endeavour to attain performance
objectives agreed with the responsible
authority of the department or
organisation; and
Chief employees of SOCs would likely fall within
this definition and therefor be required to
comply with the obligations in s 30. However,
Schedule 1 has carveouts which make certain
entities not ‘organisations’. For example, the
electricity corporations (see table below) are not
‘organisations’ and therefore the Act does not
apply to them.

(c) a person deemed to be a chief employee
under regulations referred to in section 4;

the Senior Executive Service; or

(b) a chief employee of an agency who is
not a member of

An employee who commits a breach of
discipline may be dismissed (s 88), this
includes employees who are chief executive
officers (s 89).

The Governor may, on the recommendation of
the Commissioner, terminate the employment
of a chief executive officer whose
performance is substandard (s 79(5A)).

The Public Sector Commissioner exercises
most of the powers under the Act (s 16).

There is no express duty of care or diligence,
and no provisions relate to negligence. However,
chief executive officers and chief employees of
departments and organisations are required to
(s 30):
(a) a chief employee of a non-SES
organisation; or

Justiciability and consequences
The responsible ministers are the Minister
for Public Sector Management and the
Premier and the responsible agencies are the
Department of the Premier and Cabinet and
the Public Sector Commission.

Defences?
None.

Subject of duty
Section 3 states that chief employee means:

Scope of duty

Western Australia – Public Sector Management Act 1994 (WA)
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A director must at all times
exercise the degree of care and
diligence in the performance of
the functions of his or her office,
whether within or outside the
State, that a reasonable person
in that position would reasonably
be expected to exercise in the
corporation’s circumstances.
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• The Electricity Generation and Retail Corporation (trading
as Synergy)
• The Electricity Networks Corporation (trading as
Western Power)
• The Regional Power Corporation (trading as Horizon Power)

• Chemistry Centre (WA)
• Country Housing Authority
• Forest Products Commission
• Fremantle Cemetery Board
• Fremantle Port Authority
• Government Employees Superannuation Board
• Insurance Commission of Western Australia
• Kimberley Ports Authority
• Lotteries Commission
• Metropolitan Cemeteries Board
• Metropolitan Redevelopment Authority
• Mid West Development Commission
• Mid West Ports Authority
• Perth Theatre Trust
• Pilbara Ports Authority
• Racing and Wagering Western Australia
• Rottnest Island Authority
• Southern Ports Authority
• State Government Insurance Corporation
• South West Development Commission
• Western Australian Coastal Shipping Commission
• Western Australian Land Authority
• Western Australian Land Information Authority
• Western Australian Meat Commission
• Western Australian Meat Industry Authority
• Western Australian Treasury Corporation
In addition to these corporations, the Electricity Corporations
Act 2005 (WA) establishes three statutory corporations (s 4):

The relevant statutory corporations are listed in sch 1. They
are as follows:

(c) in any other circumstances.

(b) as a deputy, an alternate or a representative; or

(a) expressed to be temporary; or

(2) Subsection (1) does not extend to
the manner in which any thing is done or
omitted if it is done or omitted in a manner
that is contrary to section 9 or 10 and the
direction did not require that it be done in
that manner.

(b) where the director was of the opinion
that section 17(1)(a) applied to the
direction, if he or she made reasonable
efforts to cause the governing body to
give notice to the Minister under that
section.

(a) if that thing is done or omitted in
compliance with a lawful direction given by
a Minister in exercise of a power conferred
by a written law; and

(1) A director does not contravene section
5, 9 or 10 by doing or omitting to do any
thing —

In addition, s 19 provides that:

Consequently, a director who contravenes s
10 may have relief from any order requiring
them to compensate the company’s loss
suffered as a result of the director’s breach.
Moreover, such a director may have relief from
a claim brought by the company because of
their breach. A director who breached s 10
may also have relief from needing to pay a
fine. This would turn on whether the duty in s
10 is interpreted to be a part of ‘the fiduciary
relationship with the corporation’.

(c) ought fairly to be excused having
regard to all the circumstances of the
case, including those connected with
the person’s appointment, the court
may relieve the person either wholly or
partly from liability on such terms as
the court thinks fit.

(b) has acted honestly; and

(a) is, or may be, liable under that
section; and

For the purposes of section 5, 13 or
14, if it appears to the court that a
person —

Director means (s 7):

Analogous to s 180(1) of the
Corporations Act, s 10 of the Statutory
Corporations (Liability of Directors) Act
1996 (WA) states that:

a person who holds a position described in the second
column of Schedule 1, and includes a person who, under
a relevant Act mentioned in that Schedule or another
written law, is acting in place of a director, whether the
acting is —

Defences?
Section 20 provides that:

Subject of duty

Scope of duty

Western Australia – Statutory Corporations (Liability of Directors) Act 1996 (WA)
Justiciability and consequences

In addition, the corporation may pursue an
action against a convicted director personally
for their misconduct (s 14).

However, if a breach of s 10 resulted in loss
or damage to the corporation, the Court
may also order the convicted director to pay
compensation to the corporation (s 13).

The maximum penalty for a breach of s 10 is a
$5000 fine.

These duties are only enforceable by either
the minister responsible for the Act under
which the director holds their position, or the
Attorney General (s 5(2)).

Directors of statutory corporations have the
same directors’ duties as directors under the
Corporations Act (s 5).
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The Minister may give directions to the corporations
with respect to performance of their functions and
the corporations must comply unless it is against
their commercial interests (s 112).

The boards of the corporations must prepare annual
strategic development plans and statements
of corporate intent which are agreed to with the
Minister (ss 88, 97).

Clause 16 of sch 2 prohibits the provision of false or
misleading information to the Treasurer or Minister.

Clause 6 of sch 2 establishes that directors owe the
same fiduciary obligations as regular directors do
under the Corporations Act.

• The Regional Power Corporation (trading as
Horizon Power)

• The Electricity Networks Corporation
(trading as Western Power)

• The Electricity Generation and Retail
Corporation (trading as Synergy)

The Act does not specify whether the duties
within the Corporations Act apply in addition to
those detailed in the Act.

If a contravention of directors’ duties is found,
the company may also bring a civil claim (sch 2
cl 8).

If a contravention of directors’ duties is found,
the court may also order the director to pay
compensation for the harm caused (sch 2 cl 7).

A contravention of the duty of care in sch 2 cl 3
carries a penalty of $5000.

The responsible minister is the Minister for
Energy, and the responsible agency is Energy
Policy WA. It is likely that the duties are only
enforceable by the Minister for Energy (sch 2 cl
3(6)).

Clause 9 of sch 2 provides that a court may
relieve a director from liability incurred under
sch 2 cl 3 if they acted honestly and ought
fairly to be excused have regard to all the
circumstances, including those connected
with the persons’ appointment.

The Electricity Corporations Act 2005 (WA)
establishes three body corporates (s 4):

The duties of directors are detailed in sch 2. Clause
3 provides that:

A director of a corporation must at all times
exercise the degree of care and diligence
in the performance of his or her functions,
whether within or outside the State, that
a reasonable person in that position would
reasonably be expected to exercise in the
corporation’s circumstances.

Justiciability and consequences

Defences?

Subject of duty

Scope of duty

(NB: There also organisations established under the Water Corporations Act 1995 (WA))

Western Australia – Electricity Corporations Act 2005 (WA)
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Appendix 2: Research methodology
Definition of public authorities
State

Definition

Victoria

-

The Public Administration Act 2004 establishes a distinction between public service bodies
(e.g., departments) and public entities.

-

Public entities can be divided further into incorporated and unincorporated (e.g., some alpine
boards) public entities. They can be established through several legal mechanisms, including
by their own statute, the Corporations Act or SOE Act. Incorporated public entities that have
a more commercial objective tend to be regulated by the State-Owned Enterprise Act or the
Corporations Act.

-

The Public Sector Commission also categorises the functions of public authorities, including
stewardship (e.g., managing an asset like a water catchment), service delivery (e.g., providing
health services), advisory and regulatory.

-

In this paper we are most interested in those incorporated public entities, and primarily on those
which have a stewardship and service delivery function.

-

The Public Governance, Performance and Accountability Act 2013 (PGPA) distinguishes between
non-corporate Commonwealth entities (e.g., departments), corporate Commonwealth entities
and Commonwealth company.

-

A corporate Commonwealth entity is an incorporated body that has a separate legal personality
from the Commonwealth. Such bodies are usually established by statute.

-

A Commonwealth company is a company established under the Corporations Act 2001 that the
Commonwealth controls. It is legally separate from the Commonwealth.

-

The PGPA classifies advisory and regulatory bodies separately.

-

In this paper, we focus on corporate Commonwealth entities and Commonwealth companies.

-

The Government Sector Employment Act 2013 defines the government sector as including the
public service (e.g., departments), the teaching service, police force, transport services, health
services, other Crown services (e.g., TAFE) and state-owned corporations. In NSW, agencies
which are separate from the public service, are called ‘separate public service agencies’, and
include bodies such as the Environmental Protection Authority.

-

The NSW governments owns a number of incorporated government businesses, including stateowned corporations and public financial corporations.

-

In this paper we focus primarily on state-owned corporations.

-

The WA government is comprised of public sector bodies and other government bodies. The
public sector comprises the public service (e.g., departments) and non public service bodies
(e.g., Environmental Protection Authority).

-

Outside the public sector are other entities which operate with a large degree of independence
from the government of the day. These include public universities, government trading
enterprises and government boards and committees.

-

In this paper we focus primarily on the government trading enterprises.

-

The government comprises of government entities which include departments and agencies,
as well as incorporated bodies created under statute. Government-owned corporations are
considered non-government entities.

-

In this paper we are most interested in statutory government authorities and governmentowned corporations.

Commonwealth

NSW

WA

QLD
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Approach for carrying out annual report
analysis and its limitations
To evaluate the extent to which a public authority is
considering climate change risks, we study annual
reports for the 2019-20 year. At the time of writing
these were the most available. We chose annual
reports because this was a standard form document
which is produced by entities across jurisdictions.
Most often, such reports include financial reports
within them. Thus, our assessment is that these
are the most likely place where an entity discusses
climate change risks, to the extent they are
considering them. We recognise that some entities
do produce separate sustainability reports,
To study the annual reports, we first developed a
list of all the public authorities for each jurisdiction.
Namely we selected:
»

Commonwealth: corporate Commonwealth
entities and Commonwealth companies;

»

NSW: incorporated government businesses;

»

QLD: statutory government authorities and
government-owned corporations;

»

Victoria: incorporated public entities;

»

WA: government trading enterprises.

discussions on climate change risk. Specifically,
we focused on “climate risk”, “climate change risk”,
“climate related” and within five words, “climate” and
“management” or “assessment”. These were words
and phrases used in reports that discussed climate
risk assessment and management processes.
We then counted the references to these terms
as a proxy for how much the report focuses on
these issues.
We validated this method by reading some of the
reports highlighted, and randomly checking those
which were not highlighted. We note that there are
some limitations to this approach. Some reports
do not use the nomenclature of risk management,
but they do discuss climate change extensively.
To adjust for this, we have also highlighted reports
that discuss “climate change”. The focus on climate
change risk terms is an imperfect proxy. Some
reports may talk discuss climate change without
necessarily having taken steps to manage risks. As
such, in our reporting we have distinguished between
climate change risk terms and climate change. Also,
some reports may not discuss climate change in
the last reporting year, even if they are taking steps
longer term. There was also five annual reports that
were not available or text searchable.

For each relevant public authority, we downloaded its
annual report.
We then used a set of natural language processing
tools to assess the way that climate change is
discussed in the reports. Specifically, we evaluated
the way that all the reports discuss “climate
change” and the text surrounding that term. We
then selected word pairings which would proxy for
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